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AD!vl11'HS TRA TION OF CRIMINAL LA-'N
Final Examination

August 18, 1966

DffiECTIONS: Discuss fully each issue raised by the following que stions whether
or not anyone issue seeITls decisive of the ques t ion. U se abbreviations used in
the questions, but do not abbreviate othe rwi-se. Discuss separate issues in separate paragraphs.

I. At preliminary hearing ·W gave testimony against D on a murder charge but,
upon conclusion of direct exarrlination and before opportunity for cross examination, suffered a heart attack and died. At trial the state, over D's objection,
was permitted to read W's testirrlony to the jury on the ground that sworn testimony in another proceeding rrlay be used in a trial when the witness who gave it
cannot testify. After the jury retired to consider a verdict, it requested information from the court as to D's chances for parole if he were given a life sentence.
The court, in the absence of counsel inforrrled therrl that one given life could apply
for parole within seven years after cOrrlrrlencing his term and that the matter would
be considered by the parole board. Thereupon the jury again retired event\4ally
emerging with a verdict of guilty and a sentence of death. The court received the
verdict, ordered it recorded, and then discharged the jury. The next day it was
discovered that the jury erroneously had been furnished verdict forms used in
civil cases and that they had "found for plaintiff and set D's damages at death. II
Thereupon the court recalled the jury and had the proper form of verdict filled
out. Because of all the s e matters, D rrloved for a new trial . Should it be granted?
Why?
II. D, prisoner in the state penitentiary, is on trial for the murder of a fellow
inmate. He was brought to the courthouse by prison guards handcuffed and over
his objection the handcuffs were left on during the course of the trial in which D
testified in his own defense . After the case was submitted to the jury, time for
lunch arrived and the court sent the jury to a nearby restaurant, cautioning them
not to separate and not to discuss the case with anyone. Notwithstanding two
jurors in sight of, but not in hearing of, the bailiff left the table to call their wives
to tell them they did not know w hen they'd be home. After returning to the jury
room, the jury becan'le hung because one of the jurors was at odds with all others
on what one of the instructions given by the court meant. In desperation, the foreman of the jury asked the court if a verdict could be returned by 11. After consulting with counsel and D, the court said such could be done, D consenting personally. The court then received a verdict of guilty Signed by 11 jurors. In proper
time D moved for a new trial, alleging error in being handcuffed, alleging misconduct of the jury in that one juro r :misunderstood the instructions (an affidavit
from the juror to this effect was produced), alleging misconduct on the part of the
jury in separating at lunch (which the state countered by affidavits from those
jurors stating accurately what they'd said on the phone), and alleging error in
receipt of the verdict of 1 1. S h ould a new trial b e gr anted ? Why?
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III. State officers, suspecting D was local kingpin o f the n ar cot ics racket, obtained a court order to tap his telephone in accordance with state law. As an added
precaution, but without order or warrant of any kind, they tacked onto the exterior
of D's home a small microphone capable of picking up conversations inside the
house. From the phone tap, information was gained sufficient to charge D with
conspiracy to violate state narcotics laws; and from the microphone information
was obtained that D had heroin stored in a warehouse. A search warrant was then
properly obtained and the heroin was seized. Prior to trial D moved to suppre~s
all evidence, alleging it was obtained in violation of the Federal Communications
Act and of the Fourth A mendment made obligatory on the states by the Fourteenth
Amendment. Should D be successful? Why?
IV. D has been indicted by a Federal Grand Jury for murder on the Colonial Parkway. D's motion for bail was denied by the Court when the United States Attorney
pointed out the allegations of the indictment were sufficient, if proved, to result
in a conviction for murder, fi r st degree. D thereupon filed a petition for a writ
of habeas corpus. Should the petition be granted? W hy?

V. D was arrested, without warrant, for robbery and murder upon information
furnished by an informer characterized by the police reliable at his home. A
search of his person followed imme d iately and a watch taken during the robbery
was found. On the way to the police station D wrote out a confession, although no
questions were asked him. Before trial, however, D's lawyer moved to see D's
confession, announcing D's defens e would be insanity and producing affidavits oi
psychiatrists stating examination of the confession was necessary to evaluate D's
mental condition. Another motion was filed which sought to quash evidence of the
wa'tchfound in his possession after his arrest. Should D's motions be granted?
Why?

